INTRODUCTION

       Now comes Neil Noesen, plaintiff-appellant, and respectfully petitions for rehearing of the Court’s decision of May 2, 2007, which affirmed the District Court’s ruling that Noesen’s Title VII religious accommodation would impose an undue hardship on his employer, Wal-Mart.

       This petition is based on the following points:

1. Under the clearly erroneous standard, the Court erred in failing to sufficiently address whether Wal-Mart reasonably accommodated Dr. Noesen’s religious beliefs.  

2. The Court’s reliance on Bruff v. North Mississippi Health Services, Inc. and Endres v. Indiana State Police is misplaced.

ARGUMENT

I. Court erred in failing to analyze the reasonable accommodation prong of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. 

       Summary judgment is proper when there is no genuine issue as to any material fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322, (1986). A dispute is “genuine” if the issue could be resolved in favor of either party, Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586, (1986); Thurman v. Sears, Roebuck & Co., 952 F.2d 128, 131 (5th Cir. 1992), cert. denied, 113 S.Ct. 136 (1992). A fact is “material” if it might reasonably affect the outcome of the case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Matter of Gleasman, 933 F.2d 1277, 1281 (5th Cir. 1991). All evidence must be viewed in the light most favorable to the party opposing the motion. Rosado v. Deters, 5 F.3d 119, 122, (5th Cir. 1993).

       Respect for religious beliefs is a hallmark of American freedom. Thus, a matter involving religious discrimination should not be summarily dismissed without a detailed analysis as to whether an employee has been discriminated against based upon his beliefs. 
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       There is a genuine issue of material fact as to whether Wal-Mart reasonably accommodated Dr. Noesen’s religious beliefs. In the district court

decision, Wal-Mart conceded that Dr. Noesen may be able to establish a prima facie case of failure to accommodate. The burden then shifted to Wal-Mart to prove that it reasonably accommodated Dr. Noesen.

        Prior to his employment with Wal-Mart, Dr. Noesen and Robert Overton entered into an agreement to accommodate Dr. Noesen’s religious beliefs as memorialized in the two-page document, “Execution of Order” (agreement).  Pursuant to the terms of that agreement, Dr. Noesen was precluded from responding to, among other things, “prescriptions called-in, faxed, sent digitally or brought to [his] attention in any way for the purposes of being processed.”  Wal-Mart claimed that, “relieving [Dr.] Noesen of all counter and telephone duties would impose an undue hardship. But, a reasonably jury could find that the term “prescriptions called-in” and other terms of the agreement relieved Dr. Noesen from answering the telephone and from performing counter duties. 

       “[I]f there is substantial evidence opposed to the motion, that is, evidence of such quality and weight that reasonable men in the exercise of impartial judgment might reach different conclusions, the motion should be denied….” Bruff v. North Mississippi Health Services, Inc., 244 F.3d 495, 499, n.8 (5th Cir. 2001); citing Wardlaw v. Inland Container Corporation, 76 F.3d 1372,1375 (5th Cir. 1996) (quoting Boeing v. Shipman, 411 F.2d 365,374 (5th Cir. 1969) (en banc)). The agreement between Dr. Noesen and Mr. Overton is clearly an example of “substantial evidence sufficient to oppose such a motion.” 

       Moreover, since all evidence must be viewed in the light most favorable to the party opposing the motion, See Rosado, 5 F.3d at 122, the Court should have analyzed the terms of the agreement to determine whether Wal-Mart was complying with the provisions of the agreement and consequently whether Wal-Mart was accommodating Dr. Noesen. The Court erred in failing to engage in this analysis.

       Wal-Mart has failed to carry its burden, showing that it satisfied the reasonable accommodation prong. “[A]n employee can be accommodated in his or her current position by changing the working conditions….” See Bruff, 244 F.3d at 500 (5th Cir. 2001).  
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In Dr. Noesen’s case, both he and Wal-Mart agreed to certain working conditions before he began his employment. Therefore, Wal-Mart was required under basic contract law to comply with the provisions of the agreement. Instead, Wal-Mart engaged in discriminatory conduct toward Dr. Noesen by witling away at the agreed to accommodations in the agreement. 

       Furthermore the Court erred in accepting Wal-Mart’s assertion that Dr. Noesen sought an additional accommodation; this is clearly a mischaracterization of the facts. Dr. Noeson was merely asserting the provisions of the agreement, to which Mr. Overton agreed. Dr. Noesen was not seeking an additional accommodation. Again, this is precisely the kind of factual dispute that undermines summary judgment.

       Even assuming arguendo, that Dr. Noesen was seeking an additional accommodation, there was no analysis as to whether his “alleged additional accommodation” imposed more than a de minimis cost to Wal-Mart. Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 84 (1977). This is yet another material issue of fact to be resolved by the fact finder.

       In EEOC v. Ilona of Hungary, Inc., 108 F.3d 1569, (7th Cir. 1997), the 7th Circuit acknowledged that the Supreme Court “construed the term ‘undue hardship’ in 42 U.S.C. § 2000e(j) to mean a cost to the employer that is anything more than de minimis.” In Ilona, the district court reviewed Ilona of Hungary’s (Ilona) financial records and heard from both the plaintiff-appellant’s expert and the defendant-appellee’s expert regarding the financial impact of a request for religious accommodation by two employees upon their employer.  

       After reviewing the expert testimony regarding costs, the district court concluded that Ilona would not have suffered an undue hardship in granting the employees’ religious accommodation, See Ilona, 108 F.3d at 1577. Likewise, a cost analysis should have been applied to Dr. Noesen’s alleged additional accommodation.            

II. The Court’s reliance on Bruff and Endres is misplaced. 

       In Bruff, the plaintiff accepted the position without informing the interviewer of her religious conflicts in counseling homosexuals or even how her possible religious conflicts could be accommodated. See Bruff, 244 F.3d at 500. In contrast, Dr. Noesen gave Wal-Mart a clearly, articulated notice of his
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religious accommodation, which Mr. Overton signed.  Thus, Overton agreed to specific working conditions with regard to Dr. Noesen’s employment.  At the time of hiring, Wal-Mart could not have thought that Dr. Noesen’s accommodations were an undue burden or it would not have hired him.

       Endres v. Indiana State Police, 349 F.3d 922 (2003) is also distinguishable from this matter. Benjamin P. Endres, Jr. was a law enforcement officer who requested a changed assignment, which would result in “substantial cost” to the State of Indiana. See Endres, 349 F.3d at 925. In this case, Dr. Noesen was not requesting a changed assignment; Dr. Noesen was merely requesting that Wal-Mart comply with the terms of his accommodation agreement.            

CONCLUSION

       Thus, the present case presents an important issue of material fact regarding whether an employer complied with the terms of an agreement setting forth conditions for religious accommodation. Alternatively, it offers an opportunity for the Court to craft a more precise meaning to the term “undue hardship” when a dispute arises between an employee and an employer regarding a religious accommodation.    

       For the foregoing reasons appellant requests an opportunity for a rehearing on these points.

       Dated, May 16, 2007

                                                                                          Respectfully submitted,

                                                                                         _____________________

                                                                                          Neil T. Noesen     

                                                                                          Plaintiff-Appellant

                                                                                          8058 S. Coles Ave.

                                                                                          Chicago, Illinois 60617                           
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